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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Case No. 4411
Petition to Revoke Probation Against:
MARK HOWARD BRAUN
11827 McLain Blvd. PETITION TO REVOKE PROBATION
Houston, TX 77071 '
Pharmacist License No. RPH 43806

Respondent.

Complainant alleges:
PARTIES

1. Virginia Herold (Complainant) brings this Petition to Revoke Probation solely in her
official capacity as Executive Officer, Board of Pharmacy, Départment of Consumer Affairs,

2, On or about September 7, 1990, the Board of Pharmacy issued Pharmacist License |
Number RPH 43806 to Mark Howard Braun (Respondent). The Pharmacist License has been the
subject of a disciplinary suspensioh since on or about May 11, 2011. The Pharmacist License
expired on September 30, 2012, and has not been renewed.

3. Inadisciplinary action titled “In the Matter of the Accusation Against Mark Howard
Braun,” Case No. 3233, the Board of Pharmacy issued a Decision and Order, effective May 11,
2011, in which Respondent’s Pharmacist License was revoked. However, the revocation was
stayed and Respondént was placed on probation for a period of five (5) years with certain terms
and conditions. A copy of that decision is attached as Exhibit A and is incorporated by reference.
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JURISDICTION JURISDICTION AND STATUTORY PROVISIONS

4. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code (Code) unless otherwise indicated,

5. .Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlied Substances
Act [Health & Safety Code, § 11000 et seq.].

0. | Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked.

- 7. Section 118(b) of the Code provides, in pertinent part, that the suspension, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued
or reinstated. Section 4402(¢) of the Code provides fhat any non-pharmacist license issued by the
Board may be canceled if not renewed within 60 days after expiration, and any license canceled

in this fashion may not be reissued but will instead require a new application to seek reissuance,

FIRST CAUSE TO REVOKE PROBATION

(Failure to Timely Appear for Interview(s) with Board Designee(s) Upon Request)

8.  Atall times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s-License, Term and Condition 3 of that Order required that
Respondent, upon receipt of reasonable notice, appear in person for interviews with the Board or
its designee, at such intervals and locations as determined by the Board or its designee, and alsé |
provided that any failure to appear for a scheduled interview without prior notification, or failure
to appear for two (2) or more scheduled interviews, would constitute a violation of probation.
Respondent, after receipt of reasonable notice, failed to appear for interviews at the Board offices
scheduled by the Board’s designee for on or about January 19, 2012 and February 21, 2012,
These failures to appear for scheduled interviews subject Respondent’s License to revocation,

i
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SECOND CAUSE TO REVOKE PROBATION

| (Failure to Timely Undergo Psychiatrié Evaluation(s))

9.  Atall times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 8 of that Order provided that
Respondent would remain suépendcd from the practice of pharmacy until Respondent had been
deemed psychologically fit to practice pharmacy safely, and had been so notified by the Board or
its designee. Term and Condition 8 required that Respondent undergo, at his own expense, one or
more psychiafric evaluation(s) by mental bealth practitioners appointed or approved by the Board

or its designee, signing a release authorizing the evaluator(s) to furnish the Board or ifs designee

. with written report(s) regarding Respondent’s ability to function independently as a pharmacist

with safety to the public, and that it would be a violation of probation if Respondent, inter alia,
failed to complete an evaluation within one (1) year of the effective date of the Decision and
Order (May 11, 2011). Respondent failed to undergo, complete, and/or submit a report from a

psychiatric evaluation within one (1) year of the effective date of the Decision and Order (May

11, 2011), and has still failed to do so to date. This failure to timely undergo, complete, and/or

submit a report from a psychiatric evaluation subjects Respondent’s License to revocation,

THIRD CAUSE TO REVOKE PROBATION

(Failure to Timely Commence Weekly Psychotherapy)
10. At all times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 10 of that Order required that

within thirty (30) days of the effective date Respondent submit for approval the name of a2 mental

health practitioner, and that within thirty (30) days of approval by the Board or its designee, then

submit proof of commencement of psyéhotherapy, with treatment to be at least weekly unless
otherwise approved by the Board or its designee. Respondent failed to garner approval of any
mental health practitioner to conduct psychotherapy, and faited to commence psychotherapy on at
least a weekly basis. This failure to timely seek approval for a psychotherapy provider, and/or to

commence psychotherapy, subjects Respondent’s License to revocation.
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FOURTH CAUSE TO REVOKE PROBATION

(Failure to Timely Establish Prescription Coordinator/Monitor)

[1. At all times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 11 of that Order required that
within thirty (30) days of the effective date Respondent submit for approval the name of a
medical professional (physician, nurse practitioner, physician’s assistant, or psychiatrist) to serve
as coordinator and monitor of any prescriptions for Respondent for dangerous drugé, controlled
substances, or mood-altering drugs. Respondent failed to garner approval of any licensed medical
professional to serve in this role. This failure to timely establish a medical professional to serve

as prescription coordinator/monitor subjects Respondent’s License to revocation.

FIFTH CAUSE TO REVOKE PROBATION

(Failure to Timely Notify Board of Change in Address)

12. At all times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 13 of that Order required that
Respondent notify the Board in writing within ten (10) days of any change in address.
Respondent moved from California to Texas in or prior to December 2011, yet did not notify the
Board in writing of this change in address until in or about May 2012, This failure to timely

notify the Board of a change in address subjects Respondent’s License to revocation. -

SIXTH CAUSE TO REVOKE PROBATION

(Failure to Cooperate with Board Staff)

13. At all times after the effective date (May 11, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 4 ef that Order required that
Respondent cooperate with the Board’s inspection program and with the Board’s monitoring and
investigation of Responident’s compliance with terms and conditions of his probation. As detailed
in paragraphs 8-12 above, Respondent failed to timely cooperate on one or more occasions.

These failure(s) to timely cooperate as required subject Respondent’s License to revocation.
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OTHER MATTERS — EXTENSION OF PROBATION

14. At all times after the effective date (May 11, 2011) of the Decision and Order

imposing probation on Respondent’s License, Term and Condition 18 of that Order required:

18. Violation of Probation.

If a respondent has not complied with any term or condition of probation, the board
shall have continuing jurisdiction over respondent, and probation shall automatically be
extended, until all terms and conditions have been satisfied or the board has taken other
action as deemed appropriate to treat the failure to comply as a violation of probation, to
terminate probation, and to impose the penalty that was stayed.

If respondent violates probation in any respect, the board, after giving respondent
notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. Notice and opportunity to be heard are not required for those
provisions stating that a-violation thereof may lead to automatic termination of the stay
and/or revocation of the license. If a petition to revoke probation or an accusation is filed
against respondent during probation, the board shall have continuing jurisdiction, and the
period of probation shall be automatically extended until the petition to revoke probation or
accusation is heard and decided.

15.  Pursuant to the operation of Term and Condition 18 of the probation order applicable
to Respondent’s License, probation is automatically extended by the filing hereof, and/or by
Respondént’s failure to comply with the terms and conditions of probation, until such time as this

Petition to Revoke Probation is heard and decided, or until the Board has taken other action as -

deemed appropriate to treat the failure to comply as a violation of probation.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:

1.. Revoking the probation that was granted by the Board of Pharmacy in Case No. 3233
and imposing the disciplinary order that was stayed, thereby revoking Pharmacist License No,
RPH 43806 issued to Mark Howard Braun (Respondent);

2. Revoking or suspending Pharmacist License No. RPH 43806, issued to Respondent;
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3. Taking such other and further action as is deemed necessary and proper,

DATED: __} [ éﬂ é;

SF2012402602
40599825 .doc

Ud_ﬁ;@,

VIRGINIA HEROLD
Executive/Officer
Board of Pharmacy

Department of Consumer Affairs
State of California
Complainant
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Exhibit A

Decision and Order

Board of Pharmacy Case No. 3233



_ BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: _ Case No. 3233

"MARK HOWARD BRAUN
3848 Mentone avenue, #407
Culver City, CA 90232

Pharmacist License No, RPH 43806
Respondent,

DECISION AND ORDER
The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Depariment of Consumer Affairs, as its Decision in this matter,

This decision shall become effective on May 11, 2011,
It is so ORDERED on April 11, 2011,

Board President

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
/7 J
4 L e
By e
STANLEY C. WEISSER BT




XaMALA D, HARRIS
Attorney General of California

2 || FRANK H. PACOE :
Supervising Deputy Attorney Genera.
3 || JosHuA A. ROOM
Deputy Attorney General
4 || State Bar No, 214663
455 Golden Gate Avenue, Suite 11000
5 San Francisco, CA 94102-7004
Telephone: (415) 703-1299
6 || Facsimile: (415)703-5480
Attorneys.for Complainant
7 _
BEFORE THE
8 BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
E; STATE OF CALIFORNIA
10 ‘
. In the Matter of the Accusation Against: Case No, 3233
MARK HOWARD BRAUN OAH No. 2010080079
12 || 3848 Mentone Avenue, # 407 ‘ 7
5 || Culver City, California 50232 STIPULATED SETTLEMENT AND -
' : DISCI Y ORDER
14 Pharmacist License No. RPH 43806 PLINAR
' . Respondent,
15
16
17 U In the interest of a prompt and speedy settlement of this matter, consistent with the public
18 || interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,
19 1| the parties hereby agree to the following Stipulated Settlement and Disciplinary Order which will
20 || e submitted to the Board for approval and adoption as the final disposition of the Accusation.
21
22 1 , PARTIES
23 | 1. Virginia Herold {Complainant}, Execﬁtive Officer of the Board of Pharmacy, brought
24 || this action solely in her official capacity and is represented in this matter by Edmund G. Brown
25 | Ir., Attorney General of the State of California, by Joshua A. Room, Deputy Attorney General,
26 2~ Respundent Mark Howard Braun-(Respondsnt) ts represented-in-thisproceeding-by——
27 || attorney Fredrick M. Ray, whose address is: Fredrick M. Ray, A Professional Corporation, 1100
28

W. Town & Country Road, Suite 1010, Orange, CA 52868-4651.
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3, On ot about September 7, 1990, the Board of Pharmacy issued Pharmacist License
No. RPH 43806 to Respondent. The License was in full foree and effect at all times relevant to

the charges in Accusation No, 3233 and will expire on September 30, 2012, unless renewed.

JURISDICTION

4. Accusation No. 3233 was filed before the Board of Pharmacy (Board), Department of
Consumer Affairs, and is cun'el_ltly-pending against Respondent. The Accusation and all other
statutorily requircd documents were properly served on Respondent en June 22, 2010,
Respondent timely filed his Notice of Defense contesting the Accusation. A copy of Accusation

No. 3233 is attached as exhibit A and incorporated herein by reference,

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the

charges and allegations in Accusation No. 3233, Respondent has also carefully read, fully

. discussed with counsel, and understands this Stipulated Settlement and Disciplinary Order.

6. Respondent is fully aware of his legal rights in this matter, inpluding the rightto a
hearing on the charges and allgé;ations in the Accusation; the right to be repres_entéd by counsel at
his own expensé; the right to confront and cross-examine the witnesses agaiﬁs’t himr; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws. |

7, Respondent voluntarily, knowingly, and intelligently waives and gives‘ up each and

every right set forth above.

CULEPABILITY e

8. Respondent admits that the charges and ellegations in Accusation No. 3233, if proven

at hearing, constitute cause for discipline against his Pharmacist License,
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9.  Respondent agrees that his Pharmacist License is subject to discipline and he agrees

to be bound by the Board’s probationary terms as set forth in the Disciplinary Order below

RESERVATION

10.  Admissions made by Respondent herein are only for the purposes of this proceeding,
or any other proceedings in which the Board of Pharmacy or other professional licensing agency

is involved, and shall not be admissible in any other criminal or civil proceeding.

CONTINGENCY

11.  This stipulation shall be subjeét to approval by the Board of Pharmacy, Respondent
understands and agrees thét counsel for Complainant and the staff of the Board may communicate
directly with the Board regarding this stipulation and settlement, without notice to or participation
by Respondent or his counsel. By signing thé stipulatibn, Respondent understands and agrees
that he mey not withdraw his agreement or szek to r_escind the stipulation prior to the time the
Board considers and acts upen it. If the Board fails to adopt this stipulation as its Decision and
Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except for’
this paragrapl, it shall be inadmissible in any legal action between the parties, and the Board shall
not be dlsquahﬁed from further action by having considered this matter.

12, The parties understand and agree that facsimile copies of this stipulation, 1nclud1ng
facsimile signatures thereto, shall have the same force and effect as the originals,

13, This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated wﬂtingiepresénting the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contempdraneous agreements, understandings, discussions,
n-egotiatioﬁs, and commitments (written or aral). This Stipulated Settlement and Disciplinary

Order may net be altered, amended, modified, supplemented, or otherwise changed except by &

27

28

-writing-executed-by an-authorized representative-of each-of the-parties.

14, In consideration of the foregoing, the parties agree that the Board may, without

further notice or formal proceeding, issue and enter the following Disciplinary Crder:
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DISCIPLINARY ORDER |
. ITIS HEREBY ORDERED that Pharmacist License No. RPH 43806, issued 1o Mark

Hoxﬁard Braun (Respondent), is re%foked. However, the revocation is stayed and Respondent is
placed on probation for five (5) years on the following terms and conditions.

1. Obey All Laws

Respondent shall obey all state and federal laws and regulations.

Respondent shall report any of the following occurrences to the board, in writing, within
seventy-two (72) hours of such occurrenée:

_‘- an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws; |

. a plea of guilty or nolo contendre in any state or federal criminal proceeding to any -
criminal complaint, information or indiqtment;.

. a cenviction of any crime; and/or

. discip@ine, citation, or other administrative action filed by any state or federal agency
which involves respondent’s pharmacist license or which is related to the practice of
pharmacy or the manufacturing, obtainiﬁg,_ handling, distribyting, billing, or charging
for any drug, device or controlled substance.

Fajlure to timely report such occurrence shall be conéidercd aviolation of probation.

2. Report to the Board

Respondent shall report to the board quarterly, on a schédule as- directed by the board or its

designee, The report shall be made either in person or in writing, as directed. Among other

Tequirements, respondent shall state in each report under penalty of perjury whether there has

been compliance with all the terms and conditions of probation. Failure to submit timely reports

in a form as directed shall be considered a violation of probation. Any period(s) of delinquency

in-submissien-of reports-as-directed may-be-added-to-the-total-period-of probation—Moreover, if

the final probation report is not made as directed, probation shall automatically be extended unti]

such time as the final report is made and accepied by the board.
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3. Interview with the Board
Upon receipt of reasonable prior notice, respondent shall appear in persen for interviews
with the board or its designee, at such intervals and locations as are determined by the board or its

designee. Failure to appear for any scheduled interview without prior notification to board staff,

.or failure to appear for two (2) or more scheduled interviews with the board or its designee during

the period of probation, shall be considered a violation of probation.

4,  Cooperate with Board Staff

Respondent shall cooperate with the board's inspection program and with the board's
monitoring and investigation of respondent's compliance with the terms and conditions of his
probation. Failure to cooperate shall be considered a violation of probation.

5. Continuing Eduncation

Respondent shall provide evidence of efforts to maintain skill and icnowledge asa
pharmacist ag directed by the board or its desighee.

6.  Status of Licensgl |

Respondent shall, at all times while on probation, maintain an active, current license with
the board, including any period during which suspension or probation is tolled. Fa.iluré to
mainiain an active, current license shgli be considered a violation of probation.

If 1'esﬁo11dent‘s license expires or is cancelled by operation of law or otherwise at any time
during the period of probation, including any exiensions thereof due to tolling or otherwise, upon
renewal or reapplication 1'es-p0nd'e11f's license shall be subject to all terms and conditions of this

probation not previously satisfied.

7. No Supervision of Interns, Serving as Pharmacxst in-Charge (PIC), Serving as
Desigriated Representative-in-Charge, or'Serving as a Consultant

During the period of ‘probation, respondent shall not supervise any intern pharmacist, be the

pharmacist-in-charge or designated representative-in-charge of any entity licensed by the board,

21
28

TI01-Serve-as-a-consultant-unless-autherized-in-writing by-the board-or.its_designee. Assumption
of any such unauthorized supervision responsibilities shall be considered a violation of probation.
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8. ' Suspension Pending Mental Health Status Determination

Respondent shall not engage in and shall be suspended from the practice of pharmacy until
notified in writing by the board or its designee that respondent has been deemed psychologically
fit to practice pharmacy safely, and the board or its designee ha.s approved said finding. The
process for securing this return to pharmacy practice shall be as follows.

Respondent shall undergo, et his own expernse, psychiatric evaluation(s) by one or more
bdard-appointed or boérd»approved licensed mental health practitioner(s). The evaluator(s) shall
be provided with a copy of the béard’s Accusation and decision, as well asa 'copy of the report of
the prior psychological status examination of respondent dated January 29, 2010, Respondent '
shall cooperaté with the evaluator(s) and shall comply with all requirements for the evaluation(s).
Respondent shall sign a release anthorizing the evaluator(s) to furnish the beard or its designee
with a writien report regarding respondent's ability to function i'ndependenﬂy ay a pharmacist with.
safety to the public. '

That report shall address at least the following questions:

B Whether and to what extent respondent has a mental illpess or psychiatric disorder;

' Respﬁndent’s mental histm:y, diagnosis, se\}erity of illness, disorder, and symptoﬁs;

. Whether and to what extent respondent’s ability to safely_pragtice pharmacy is or has

the potential to be impaired by his mental illness or psychiafric disorder;

«  Under what conditions, if any, respondent may safely practice pharmacy, including

"but not limited to suggested requirements for practice supervision, psychotherapy,
and prescription monitoring and coordination, beyond those listed in this decision.

If the repozt of the evaluator(s) concludes that respondent is safe to return to practice, and if

that conclusion is accepted by the board or its designee, respondent shall be so notified in writing.

-Upon receipt of such written notification, respondent may return. to practice as a pharmacist under

“the terms and conditions of this decision and any additional requirements or terms and conditions

27
28

recermmended-by-the-evaluater(s)-and-approved-in-writing by-the beard-or-its-designeeNothing
in the report of the evaluator(s) may reduce the terms and conditions of this decision; it may only

augment those terms and conditions with recormmendations adopted by the board or its designee.
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If the report of the evaluator(s) concludes that resp0ndént is not safe to return to practice,
under any circumstances, respoﬁdent shall remain suspended. Respondent shall then be able to
undergo further evaluation(s) by .one or more board-appointed br board-approved licensed mental
health practitioner(s), at his own expense, every ninety (90) days. Each such evaluation must be
conducted according to the process described above. If any such subsequent evaluation report
concludes that respondent is safe to return to practice, the preceding paregraph shall apply,

It shall be considered a violation of probation if respondent: fails to complete an evaluation
under this term within one (1) year of the effective date of this decision; is the subject of five (5)
or more reports concluding he is not safe {o 1'etum to practice, under any circumstances; is not
deemed safe to return to practice within three (3) years of the effec;cive date of this decision; or
does not return to practice within four (4) years of the sffective date of this decision.

During any suspension under this term, respondent shall not enter any pharmacy area or any
portion of the licensed preinises of a wholesaler, veterinary food-animal drug retaﬂer or any other
distributor of drags licensed by the board, or any manufacturer, or where dangerous drugs and
devices or controlled substances are maintained. Respondent shall not practice pharmacy nor do

any act involving drug selection, selection of stock, manufacturing, compounding, dispensing or.

- patient constltation; nor shall respondent manage, administer, or be a consultant to any licensee

of the board, or have access to or contro] the ordering, manufacturing or dispensing of dangerous
diugs and controlled substances. Respondent shallrnot engage in any activity that requires the
professional judgment of & pharmacist. Respondent shall not direct or control any aspect of the |
practice of pharmacy. Respon;dent shall not perform the duties of a pharmacy technician or a
designated repi‘e'sentativc for any entity licensed by the board.

Feilure to comply with any such suspension shail be considered a viclation of probation,

9. Supervised Practice '

- During the period of probatict, respondent shall practice only under the supervision of a

27

28

licensed-pharmacist not-en-probation-with-the-board—Respondent-shall notpractice-pharmacy-and

his license shall be automatically suspended until a supervisor is approved by the board or its

designee. The supervision shall be, as required by the board or its designee, either:
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Continuous ‘— At least 75% of & work week

Substantial - At Jeast 50% of a work week

Partial — At least 25% of a work week

Daily Réview — Supervisor's review of probationer's daily activities within 24 hours

Within thirty (30) days of a supervisor being approved, respondent shall have his approved
supervisor submit notification to the board in writing stating that the supervisor has read tﬂe
decision in case number 3233 and is familiar with the required level of supervision as determined
by the beard or its designee. Feilure to cause the supervisor to submit a timely acknowledgment
to the board shall be considered a violation of probation.

If respondent changes employment or supervisor, Resbondent shall not practice pharmacy
and his license shall be automatically suspended until the board or its designee approves a-new
superviser, Within {ifteen (15) days after new employment or sup'ervision Eegins, Respondent
shall have his new supervisor submit notification tlo the board in writing stating the supervisor has
read the decision in case number 3233 and is familiar with the required level of supervision as
determined by the board or its designee.  Failure to cause the new supervisor to submit a timely
acknowledgment to the board shall be considered a violation of probation. |

During. any suspension under this term, respondent shall not enter any pharmacy area or any
portion of the licensed premises of a wholeseler, veterinary food-animal drug retailer or any other
distributor of drugs licensed by the board, or any manufacturer, or where dangerous drugs and
devices or controlied substances are maintained. Respondent shall not practice pharmacy nor do
any act involving drug selection, selection of stock, manufacturing, oc;mpounding, dispensing or
patient consultation; nor shall respondent manage, administer, or be a consultant to any licensee
of the board, or have éccess to or conﬁol the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances, Respondent shall not engage in any activity that requires the

professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the

27
28

practice of pharmacy—Respendent-shall-net-perform-the-duties-of & phanmaey-technieian-ora
designated representative for any entity licensed by the board.
Failure to comply with any such suspension shall be considered a violation of probation,
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10. = Psychotherapy
Within thirty (30} days of the effective date of this decision, resbondent shall submit to the

board or its designee, for prior approval, the name and qualifications of a licensed mental health

prectitioner. Within thirty (30) days of approval thereof, respondent shal submit documentation

to the board demonstrating commencement of psychotherapy with the approved practitioner. If
respondent ceases treatment with the approved practitioner, respondent shall notify the board
immediately and, within thirty (30) daysl of ceasing treatment, submit the name of a replacement
psychotherapist or licensed mentel health practitioner to the board for its prior approval. Within
thirty (30) days of approval thereof, respondent shall submit documentation to the board-showing
commencement of psychotherapy with the approved replacement. Failure to comply with any
requirement or deadline stated by this paragraph shall be considered a violation of probat.ion.
| Upon approval of the initial or éubsequent licensed mental health practitioner, respondent
shell sign a release aﬁthorizing the practitioner to communicate with the board about respondent’s
treatment(s). Respondent shail undergo ‘a'nd continue treatmént with that therapist, at respondent's
own expense, until the therapist recomimends in writing to the board, and the board or its designee
agiees in a written notification to respondent, that no further therapy is necessary, Upon receipt
of such recomimendation from the traating_therai)is-t, and before determining whether to accept or
reject said recommendation, the board or is designee may require respondent to undergo, at
respondent’.s own expense, a mentai health evaluation bya board—appointed or board-approved
pS};chjatrist or psychologist. If the approved evaluator recommends that respondent continué |
psychotherapy, the board or its designee méy require respondent to continue psychotherapy.
Psychotherapy shall be at least 61106: a week unless otherwise approved by the board or its
designee. Respondent shall p10v1de the ther aplst with 2 copy of the board’s Accusation and
" decision, and a copy of the report dated January 29, 2010, no later than the ﬁrst therapy session.

A record of this notification must be provided to the board upon request. - Respondent shall canse

{-the-therapist-te-submit-writien-quatterly-reports-to-the-beard concerning respondent’s fitness to

practice, progress in treatment, and such other information required by the beard or its designee,

Failure to comply with any of the foregcing shall be considered a viclation of probation.

9
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If at any time the treating therapist determines that respondent cannot practice safely or
independenﬂya the therapist shall notify the board immediately by telephone and follow up by
written letter Within three (3) working days. Upon notification from the board or its designee of
this determination, respondent shall be automaticallly suspended and shall not Tesumne praciice
until notified by the board that practice may be resumed.

During any suspension under this term, respondent shall not enter any pharmacy area or any

| portion of the licensed premises of a wholesaler, veterinary food-animel drug retailer or any other

distributor of drugs licensed by the board, or any manufacturer, or where dangerous drugs and

| devices or controlled substances are maintained. Respondent shall not practice pharmacy nor do

aﬁy act involving drug selection, selection of stock, manufacturing, compounding, dispensing or
patient consulta’éion;'nor shall respondent mﬁnage, administer, or be a consultant to any licensee
of the board, or have access to or contro] the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances, .Réspondent shali not engage in any activity that requirés the
professional judgment of a phermacist. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a-
designated representative for any entity licensed by the board. ,

Failure to comply with any such suspension shall be considered a violation of probation.

11, Prescription Coordination and Monitoring of Préscription Use

Within thirty (30) days of the effsc;tive date of this decision, respondent shall submit to the
.b'oard, for its prior approval, the name and qualifications of a single physician, nurse practitioner,
physician assistant, or pgychiatrist of respondent's choice, who-shall be ra‘lware of the respondent's
history of mental illness and/or treatment, and who will coordinate and monitor any prescriptions
for respondent for dangerous drugs, controlled substances, or mood-altering drugs. The approved
practitioner shall be pl'ovic:ied with a copy of the board’s Accusation and decision, and a copy o‘f

the report dated January 29, 2010, A record of this notification mwst be provided to the board

b3 o] [
co -1 [

upen-request—Respondent-shall-sign-a-release-authorizing the practitioner to-communicate with |

the board about respondent’s treatment(s). The coordinating physician, nurse practitioner,

physician assistant, or psychiatrist shall report ic the board on a quarterly basis for the duration of

10
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probation regarding respondent's compliance with this condition. If any substances considered
addictive have been prescribed, the report shall identify a program for the time limited use of any
such substances, The board meay require that the single coordinating practitioner be a specialist in
addictive medicine, or consult a specialist in addictive medicine. Should respondent, for any
reason, cease supervision by the approved practitioner, respondent shall notify the board
immediately and, within thirty (30) days of ceasing supervision, submit the name of a
replacement physician, nurse practitioner, physician assistant, or psychiatrist of respondanf’s
choice to the board or its designee for its prior approval, Failure to timely submit the selected
practitioner or replacement prastitioner fo the board for approval, or to ensure the required
reporting thereby on the quarterly reports, shall be considered a violation of probatioﬁ.

If at any time an approved practitioner determines that respondent is unable to practice
safely ot independently as a pharmacist, the practitioner shall notify the board immediately by
telephone and follow up by written letter within three (Bj working days. Upon notification from
the board or its designee of this determination, respondent shall be automatically suspended and
shall not res.lumé: practice until notified by the board that practice may be resumed,

lejing any éuspensioh under this term, respondent shall not enter any pharmacy area or any
portion of the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other
distributor of drugs licensed by the board, or any manufacturer, or where dangerous drugs and |
devices or controlled substances are maintained. Respondent shall not practice pharmacy nor do
any act involving drug selection, selection of s_took, manufacturing, compounding, dispensirllg or
patient consultation; nor shall respondent manage, admiﬁister, or be a consultant to any licensee
of the board, or have access to or control the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances. Respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the.

practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or &

27
28

destgnated-representative-for-any-entity-Heensed-by-the board—

Failure to comply with any such suspension shall be considered a violation of probation.

I
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12, Nofice to Employers

During the period of probation, respondent shall notify all present and prospective
employers of the decision in case number 3233 and the terms, conditions and restrictions imposed
on respondent by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
respondent undertaking any new employment, respondent shall cause his direct supervisor,
pharmacist-in-charge (including each new pharmacist-in-charge employed during respondent’s
tenure of employment) and awner to repart to the board in writing aclmovﬂedging that the listed
individval(s) has/have read the decision in case number 3233, and terms and conditions imposed
thereby. It shall be respondent’s responsibility to ensure that his employer(s) and/or supervisor(s)
submit timely acknowledgment(s) to the board.

If respondent works for or is employed by or through a phmﬁacy employment service,
respondent must notify his direct supervisor, pharmacist-in-charge, and ownet at every entity
licensed by the board of the terms and conditions of the decision in case number 3233 in advance
of the respondent commencing work at each licensed entity. A record of this notiﬁcﬁtion must be
prdvided. to the board upon request. |

Furthermore, within thirty (30} days of the effecltive date of this decision, and within fifieen
(15} days of respondent undertaking any new employment by or through a pharmacy employment
sefvice, respondent shall cause his direct supervisor with the pharmacy employment service to
report to the board in writing acknowledging that he has read the decision in case number 3233
and tﬁe terms and conditions imposed thereby. It shall be respondent’s responsibility to ensure -
that his empldyer(s) and/or supervisor(s) submit timely acMoWledgment(s) to the board,

Failure to timely notify employer(s) or to cause that/those empléyer(s) to submit timely
aclcﬁowledgmenf[s to the board shall be considered a violation of probation.

"Employment" within the meaning of this provision shall include any full-time,

27
28

part-time;temporary;relief-or pharmasy-management-service-as-a-pharmacist-or-any
position for which a pharmacist license is 2 requirement or criterion for employment,

whether the respondent is en employee, independent contractor or volunteer,
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13, thiﬁcation of Change in Employment, Name, Address(es), or Phone Number(s)

Respondenf shall notify the board in writing within ten (1 O)‘ days of any change of
employment. Said notification shall include the reasons for leaving, the address of the new
employer, the name of the supervisor and owner, and the work schedule if known. Respondent
shall further notify the board in writing within ten (10) days of a change in name, residence
address, mailing address, or phone number.

Failure to timely notify the board of any change in employer(s), nama(s), addr_ess(es), or
phone number(s) shall be considered a violation of probation.

14.  Tolling of Probation

Except during periods of suspension, respondent shall, at all times while on probation, be .
emplbyed as a pharmacist in California fot a minimum of forty (40) hours per calendar month,
Any month'dufing which this minimum is not met shall toll the pQrioci of proba’cion; i.e., the
period of probation shall be extended by one Imon‘th for each month during which this minimym is
not met. During any guch period of tolling of pfobation, respordent must nonetheless comply
with all terms and conditions of probation.

Should responden‘t, regardless of residency, for any reason (including vacation) cease

_ p_ra_cticing as a pharmacist for a minimum of forty (40) hours per calendar month in California,

respondent must notify the board in writing within ten (10} days of the cessation of practice, and
imust further notify the board in writing within ten (10) days of the resumption of practice. Any
failure to provide such notiﬁcaﬁon(s) shall be considered a violation of probation,

Except during periods of suspension, it is a violation of probation for responden‘g's probation
to remain tolled pursuant to the provisions of this condition for a_total period, counting
consecutive and non-consecutive months, exceeding thirty-six (3 £) months,

"Cessation of practice" means any calendar month during which respondent is

not practicing as a pharmacist as defined by Business and Professions Code section

4000-et-seqg-for-at-least forty (40)-hours.- “Resumptionof practice' means_any

calendar month during which respondent ig practicing as a pharmacist as defined by

Business and Professions Code section 4000 et seq, for at least forty (40) hours.

13
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15, Reimbursement of Board Cbsts |

As a condition precedent to successful completion of probation, respondent shall pay to the
board its costs of investigation and prosecution in the amount of $9,000.00, Respondent shall be
permitted to pay these costs in a payment plan approved by the board or its designee, so long as
paymerit is completed no later than four (4) years after the effective dats of this decision. There
shall be no deviation from this schedule absent prior written approval by the board or its designee.
Failure to pay costs by the deadline(s) as directed shall be considered a violation of probation.

The filing of bankruptey by respondent shall not relieve respondent of his responsibility to
reimburse the board its costs of investigation and prosecution.

16. Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the
board each and e'very yéar of probation. Such costs shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pay such costs by the deadline(s) as directed shall
be considered a'vi.olation of probation, _

17, License Surrender While on Probation/Suspension

Following the effective date of this decision, should respondent cease i)ractice due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,
respondent may tender his license to the board for surrender. The board or ifs designee shell have
the diéc’retion whether to grant the request for surrender dr take any other action it deems
appropriate and reasonable. Upon formal acceptance of the swrender of the license, respondent
will no longer be subject to the terms and conditions of probation. This surrender constitutes a
record of discipline and shall become a part of ;the respondent’s license history with the board,

Upon acc‘eptance of the surrender, respondent shall relinquish his pocket and wall license to
the board within ten ('1 0) days of notification by the board that surrender is accepted. Respondent

may not reapply for any license from the board for three (3) years from the effective date of the

27
28

su-niende-r-:mPcesp@ndent—sh—&l-l—mee-’c—a-ll~requ-i-remen—t—swa-pp-lieabl-e—te—t—he—l—i-e ense-sought-as-of the-date—
the appYcation for that license is submitted te the board, including any outstanding costs.

i
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1 18, = Violation of Probation
2 Ifa resiaondcnt has not complied with any term or condition of probaﬁon, the board shall
3 || have continuing jurisdiction over respondent, and probation shail automa’ticaﬂy be extended, until
4 all terms and conditions have been satisfied or the board has taken other action as deemed
5 || appropriate to treat the failure to oompiy as a violation of probation, to terminate probation, and
6 || o impose thé penalty that was stayed..
7 If rt_mponden‘c violates probation in any respect, the board, after giving respondenf notice
8 || and an opportunity to be heard, may revoke probation and carry out the disciplinary order that
9 | wasstayed. Notice and opportunity to be heard are not required for those provisibns stating that a
10 || violation thereof may lead to automatic termination of the stay and/or revocation of tﬁe license. If
11 || apetition to revoke probation or an accusation is filed against respondent during probation, the
12 board shal] have continuiﬁg jurisdiction and the period of probation shall be automatically
13 I extended until the petition to reveke probaﬁén or acéusation is heard and decided, .
14 19, Completion of Probation
15 Upon written notice by the board or its designéc indicating successful completion of
16 || probation, respondent's license will be fﬁlly restored. |
17 -
18 "
19 .
20 It
21 "
22 i \
23 | 1
24 i
25 i
26 H
27 "
28 i
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1 ACCEPTANCE
) I bave carefully read the above Stipulated Settlerent and Disciplinary Order and have fully
3 ’ disoussed it with my attorney, Fredrick M. Ray. I understand the stipulation and the effect it will
4 i have on my Pharmacist License, ] enter into this Stipulatcd Settlement and Disciplinary Order
5 || voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the
¢ i| Board of Pharmacy.
7
¢ || pateD: (-17- 40 /I @Wﬂfvéz W g///ng/ﬂé
' MARK HOWARD BRAUN
21 Respondent
10 ,
11 1 have read and fully discussed with Respondent Mark Howard Braun the terms and
12 || conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order.
13 || 1approve its form 2nd content.
14| paress ([22-71 g/WVIM g~
/ / DRICK M. RAY "+ -
1§ . Attorney for Respondent '
.16 ' '
17 _ ENDORSEMENT
18 The foregoing Stipulated Seitlement and Disciplinary Order is heraby reSpectfully
19 || submitted for consideration by the Board of Pharmacy of the Department of Consumm' Affairs, -
20 / .
. || Dated: / 2 jzol Ressctfully Submitted,
Kamala D. HaRRIS
22 Attorney General of California
FRANK. H. PACOE
23 . Supervising Deputy Attorney Gcncral
2 N
25 axl— T -
' SHUA A. RooM
! 26 eputy Attorney General
Attorneys for C‘omp!ainam :
3
“\" sPzo0sa00306
20382985 doc
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I have carefully pead the above Stipulated Setflement and Diseiplinary Order and have fully '
digenssed kt with. oy attorney, Fredrick M, Ray. 1 erstand the stipnlation and the cffect it will
have on my Pharmaoist License, | enter into this Stipulated Settlement and Disoiplinary Order

voluntarily, khowingly, and intelligently, and agree ito be bound by the Decision and Order of the
Board of Pharmecy.

DATED: (-17- 30 1] W

1 approve its form. and content,

i

28
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DaTED: /17 [ Giiaaall
tbmnayforR;:spondent_

- The foregoing Stipulated Settlement and Disciplinary Order is hereby respactfully
sobmitted for consideration by the Board of Pharm

pmz l/ Z‘// 2.0l

L)

ttorney
torneys for Complaindnt

8¥2008400306 X
T20382985,d5¢ ] ) I
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1 || EDMUND G, BROWN JR. .
Atiomey General of California
2 i FRANKH, PACOR
Supervising Deputy. Attorney General
3 4 JoSHUA A. RooM
Deputy Atlorney General
4 il State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
5 San Francisco, CA 94102-7004
Telephone: (415) 703-1299
6 Facsimile, (415) 703-5480
Attorneys for Complainant
7 ) ‘
BEFORE THE
8 BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
S STATE OF CALIFORNIA
10 :
(1 In the Matter of the Accusation Against: Case No. 3233
MARK HOWARD BRAUN
12 || 3848 Mentone Ave, #407 -
3 Culver City, California 80232 . ACCUSATION
4 || Pharmacist License No, RPH 43806 '
N | Respondent,
15 R
16 Complainant alleges:
17 PARTIES
18 1. Virginia Herold (Complainant) brings this Accusation solely in her official capacity
19 4 as the Executive Officer of the Board of Pharmacy, Departiment of Consumer Affairs.
20 2, Oporaboul September 7, 1990, the Board of Phai‘mucy 18sued Pharmacist License
21 || No. RPH 43806 to Mark Howard Braun (Respondent). The License was in full force and effect at
22 || all times relevant to the charges herein and will expire on September 30, 2010, unless renewed.
23 '
24 JURISDICTION
25 3, "This Accusation is brought before the Board of Pharmacy (Board), Department of
26 || Consumer Affairs, under the authority of the following laws. All section references are to the
27 | Business and Professions Code (Code) unless otherwise indicated, -
28 i
]
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4. Sc(;tion 4011 of the Code provides that the Board shal! administer and enforce both
the Pharmacy Law [Bus. & Prof Code, § 4000 et seq.} and the Uniform Controiled Substances
Act [Health & Safety Code, § 11000 et seq.]. _

5. Secilon 4300{a) ol the Codc_provide;; ihat every license issued by the Board may be
suspended or revoked,

6. Section |18(b) of the Code provides, in pertinent part, that the suspension, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction tc proceed with a
disciplinary action during the period within which the license may be renewed, restored, reismu‘:'..d
or reinstated. Section 44(')2(51)'01’ the Code provides that any pharmacist license that is not
renewed within three 'yéars following its expiration may not be renewed, restored, or reinstated
and shall be canceled by operation of law at the end of the three-year peried.- Section 4402(e) of
the Code provides that any other license issned by the Board nﬁay be cancelad.by the Board if not
ren.eww within 60 days afer its expiration, and any license canceled in this fashion.mey not be

reissued but will instead require a new application to seek reissuance,

* STATUTORY AND REGULATORY PROVISIONS

7. Section 820 of the Code states:

“Whenever it appears that any person holding a 1icénse, certificate or permit under this
division or under any initiative act referred to in this division may be unable to practice his or her
profession safely because the licentiate’s ability to practice is impaired dug to mental iliness, or
physical'ﬂlnass affecting competency, the licensing agency may order the licentiate to be ;
examined by one or more physicians and surgeons or psychologists designated by the agency.
The reporl of the examiners sha,lil be made available io the licentiate and may be received as direct
evidence in proceedings conducted pursuant to Section 822.”

8. Section 822 of the Code states:

“If a licensing agency determines that its lcentiate's ability to practice his or her profession

safely is impaired because the licentiate is mentally ill, or physically 311 affecting competency, the
licensing agency may take action by any one of the following methods:

2
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“(a) Revoking the licentiate’s certificate or license,
“(b) Suspending the licentiate’s right to practice.
“(c) Placing the licentiate on probation.

*(d) Taking such other action in yelation to the licentiate as the licensing agency in its

discretion deems proper.

“The licensing agency shall not reinstate a revoked or suspended certificate or license until
it has received oompetent evidence of the abs’encé or control of the condition which caused its
action and until it is satisfied that with due regard for the public health and safety the person’s
right to practice his or ber profession may be safely reinstated.”

-9 éection 125.3 of the Cods provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiste fonnd to have committed a violation o'fAthe licensing

act to pay & sum not to exceed reasonable costs of nvestigation and enforcement.

FACTUAL/PROCEDURAL BACKGROUND

10, On or abowt October 14, 2008, based on incidents or events detailed therein between

1996 and 2008 that led o concerns about Respondent’s mental state, Complainant filed a Petition

- for an Order to Compel Psychological Examination (Bus. & Prof. Code, § 8270)_‘5_efore_thé Board

of Phérmacy, On or about September 25, 2009, pursuant to the Petition, the Board entered an
Order Compelling Psychological Bxamination, commanding Respondent to undergo an
evaluation to determine mente! fitness to practice safely within thirty (30) days.

| 11, On or about October 9, October 14,. and October 23, 2009, Respond-ent met with and
was evaluated by mental heaith professionals in the USC Institute of Psychi!atry and Law, Keck
School of Medicine, University of Southers Califormia. In a report dated Jamuary 29, 2010, Philip
C. O’Donpell, M.J,, Ph,D,, Timothy Botello, M,D., ML.P.H., and Shoba Sreemivasan, Ph.D,, affer

" having evaluated Respondent by way of elinical interview, psycholo gical testing, and review and

consideration of other sources inciuding Board investigation reports, reported to the Board on the

27
28

fitness of Respondent 1o practice safely as a Pharmacist, and concluded, inter alia:

Accusation




s, That Respondent’s history and presentation are consistent with a mood disorder and
anxiety disorder, as well as an underlying personality disorder; he meets DSM-IV-TR diagnostic
criteria for Bipolar I Disorder, Sccial Phobia, and Personality Disorder Not Otherwise Specified;

b.  That Respondent's mental ilinesses impair his ability to safely practice pharmacy in
that they coniribute 1o hostile interactions with coworkers and petients, in which he is perceived
as unsiable, threatening, and potentially dangerous;

¢.  That several clinical (e.g,, active symploms of his mental illnesses) and historical

(e.g., past episodes of hostile and verbally threatening behevior) factors elevate his risk for danger

to himself or others, and during periods of heightened stress his menta! functioning is likely to
deterjorate, resulting in the expression of anger towards hiﬁse]f and others;

d.  That psychotherapy is an importent component of treatment for his mental disorders,
that combined with psycﬁotmpic medicdtions could improve his ability' to practice safé]y; and

e.  That it may also be appropriate to restriet Respondent’s work environment(s) based
on potential stressors t11a§ could exacerbate his mental ilinesses, e.g., the nature and extent of his

contact with patients and cowaorkers, and/or the degree of stress associated with the position,

CAVUSE FOR DISCIPLINE

© (Menta] Impairment) -
12.  Respondent is subject to disciplinary action and/or to suspension, revocation, or
probation offon his Pharmacigt License Number RPH 43806, pursuant 1o section 822 of the Code,

because his ability to practice safely under his Pharmacist License is irnpaired doe to his mental

illness or disorder, as detailed m paragraph 11, above.

PRAYER
WHEREFORE, Complainant requests that & hearing be held on the matiers herein alleged,

and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking or suspending Pharimacigt License Number RPH 43806, issued to Mark

Howard Braun (Respondent);

Accusalion
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2. Ordering Respondent to pay ke Board the reasonable’costs of the investigation and

enforcement of this case, pursuant to Business and Professions Code section 125.3;

3, Taking such other and further action as is deemed necessary and proper.

VIRGINJA HEROLD.
Baecutive-Sfficer
Beard of Pharmacy
Department of Consumer Affairs
State of California

Compluinant

SF2008400306
20280192,doc
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